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INTRODUCTION

Thank you for this Award, for your warm applause, for your
support and, more importantly, to the many friends who have come
to this event, thank you for your friendship. This is obviously an
emotional moment for me and it is difficult to smoothly shift gears
into an academic or semi-academic speech, so I ask for your indulgence.
I.

SHOOTING DOWN INJUSTICE

I begin with an experience I had as a child. We have all experienced certain significant childhood events and in many cases they
have significantly impacted our lives. Mine was life-shaping. It was
during World War II in Egypt, in 1942. Field Marshal Rommel's
forces were advancing on a point that would later be known worldwide as the Battle of El Alamein near Alexandria. If the German
forces had prevailed at El Alamein, they would have occupied Egypt
and rolled all the way to the Suez Canal. There, they would have occupied the Canal, cut the lines of communication between Europe
and Asia and-especially of importance for Britain-with India. The
tide of the war would have changed. At the time the Germans were
occupying Greece and it would have been easy to make a link between Egypt and Greece, and the Eastern Mediterranean would have
been totally controlled by the Nazi forces. El Alamein was sort of
the last stand for the Allies, and it was a very important stand.
The German army, the Africa Corps, was by then weakened.
They were not well supplied because the British Air Force was preventing supplies from coming by sea from Italy. As a result, the
German forces were stretched thin. But they had a few planes and,
just before the Battle of El Alamein, they sent a squadron of planes to
bombard Cairo as a show of force. It was more a symbolic bombardment than anything else, and not of true tactical significance.
Some of you, I am sure-like Professor [Richard] Gardner, who is
here and of my generation-will remember the bombardments of that
period in Europe.
The planes did not fly very high, searchlights criss-crossed
the sky and the hissing sound of the falling bombs was frightening.
The warning sirens wailed as the searchlights lit up the night sky. It
was scary, and that night my father was away on a mission for the
Foreign Ministry. My mother and the nanny decided to take me
down to the cellar for safety. We went down the stairs in the dark.
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But on the ground floor, in the confusion caused by fleeing tenants, I
sneaked away and went out the building's entrance. I had a toy gun
and it was a moonlit night. I went into the middle of the street,
pointed my toy gun at the sky and waited to see a plane overhead,
while my mother came running out of the building to pick me up and
bring me to safety. I fought her, saying-in the way young Egyptian
boys were taught to say whenever they referred to elders, always calling them an Uncle or an Aunt-"Leave me, leave me, I want to shoot
down Uncle Hitler!" I was five years old going on six.
The antecedent to shooting down this "Uncle Hitler" is, however, more telling because, as a small child, I had no idea who "Uncle Hitler" was.
Approximately a week earlier, my father, a career diplomat
who was on the career fast track in the Ministry of Foreign Affairs,
was asked by the Minister to receive somebody privately and establish what is known as a backdoor-channel to Jewish leaders in Palestine. My father's career was quite bright as his father was President
of the Senate, which of course helped, but he was truly gifted and
hard working. He announced to my mother that we should stay in the
private quarters of our house because he was going to talk to this important foreign gentleman. We were told not to disturb them, which
only made my mother curious. There was a small corridor leading to
the front part of the house, so she moved near it and hid behind the
curtains to eavesdrop. Seeing my mother doing that made me curious
too, and I did the same. She couldn't very well get rid of me because
my father would hear her. So, there I was, listening but not really
understanding any of it too well.
The doorbell rang and the guest came in. He was short,
stocky and sort of square looking, like he was made of one whole
piece with a head stuck on it. He was rather nondescript, the type of
person who could stand in the middle of an empty room and you
wouldn't notice him. He came into our house, and he spoke with a
strange accent that I couldn't understand, though I spoke English
well. I whispered to my mother, "What is it?" She said, "It's a
German Jewish accent." I didn't really know what a German Jewish
accent was. So, this man starts talking, and at a certain point my father does a gesture of disbelief with his hand. Now, please remember
that we are speaking about the year 1942. It turns out that this visitor
was describing a German death camp to my father, and my father
said, "Oh, that's absurd. It's impossible. That can't be!" In 1942
nobody in Egypt believed that such camps existed.
Fast forward to 1958: I was doing graduate work at the University of Geneva. My professor was Paul Guggenheim, who had
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left Germany in the early 1930s. Professor Guggenheim confirmed
to me that he and others had gone to Alan Dulles in Bern-in 1943with pictures showing the railroads and some descriptions of what
was happening at the death camps, in particular at Auschwitz. Alan
Dulles was skeptical. The objective, at least according to Professor
Guggenheim, was to get General Eisenhower to bombard the railroad
tracks leading to these camps. Eisenhower found that there was no
strategic value to diverting Allied planes to do that. So much for saving human lives as a "strategic" goal. Things have not changed
much since then, even in this globalized age.
Returning to 1942: My father was telling the visitor that what
he was saying was impossible. Slowly, the gentleman stood up, took
his jacket off, rolled up his sleeve and showed a tattoo. Obviously,
my mother got much more out of this gesture than I did and she started crying. And then I began to cry because my mother was cryingstill not really understanding what was going on. My mother took
me back to my room and said, "You know, what you saw was something terrible. Here is a human being who was treated like an animal,
branded like an animal." I asked, "Why?" And she said, "Well,
they brand them like this when they want to kill them." And I kept
asking the usual questions that a six-year-old would ask, obviously
exasperating her. But I got the message and it affected the course of
my life.
At that point I decided that this "Uncle Hitler" was a bad person. So, at the first available opportunity-when that raid came over
Cairo-I stood in the middle of the deserted, moon-lit street trying to
shoot his plane down. This feeling has stuck in my mind, and over
the course of time it has only been reinforced. It has made things I
read about the world not only more meaningful, but it has forged a
connection we must all have between what's in one's head and
what's in one's heart. The problem we all have as human beings is,
how do we connect what's in the mind and what's in the heart? How
do we make meaningful an emotion and a thought? How do we convert feelings into thoughts that we can put into action? How do we
become actors and not observers? Above all, how do we avoid being
indifferent?
II.

INDIFFERENCE IS A CONSTANT

When I was in the former Yugoslavia I I was investigating
1. See Comm'n of Experts Established Pursuant to Security Council Resolution 780
(1992), Final Rep., Annex VI, Part 1, Study of the Battle and Siege of Sarajevo, U.N. Doc.
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crimes committed in Sarajevo, and drove up in the surrounding
mountains near the town of Pale. There, I was taken to a small motel
described to me by a man whom I had interrogated for killing nineteen women. He had repeatedly gone to that motel-a place where
the Serb soldiers and paramilitary brought women to be raped. I
went into that motel, that lodge, which had a wood-paneled lobby
and a little side area with a reception desk and little boxes for the
keys to each room.
With the narrative of the man I had previously interrogated in
mind, I noticed that the boxes for the room keys were empty. And I
imagined the keys. I imagined men coming into the motel and the
man at the desk pulling out a key and handing it out, saying "Let me
give you Number 9. Number 9 is a very cute one .... " This thought
made Hannah Arendt's famous words "the banality of evil" come to
life, because this was the most banal of acts-reaching for a key at a
motel. It was a banal gesture, done many times in so many hotels, by
so many people around the world. And yet, behind this very banal
act lay a striking evil because its transfer meant that a woman would
be raped, and in some cases subsequently killed. Simple acts have
great effect. This is something that I believe each and every one of
us must remember-that we must remind ourselves of. But not
merely in abstract intellectual terms. Remind yourself by feeling it,
by transposing yourself into that position. Above all, remind yourself
of the position that you may be in-not as a perpetrator, not as a victim, but as a bystander. And the question you must ask is: "What
would I do?" Once more: "What would I do?" The atrocities we
have seen throughout the history of humankind, and certainly the
worst of them-the Holocaust-would have never happened if there
had not been the amount of indifference in a world that watched as it
happened and did nothing for so long.
Indifference is a constant. In 2006, I decided to find out how
many conflicts had occurred in the world and how many casualties
there had been. I could not find the answer. So, from 2006 to 2008,
with about forty-one researchers, I tallied a total of 313 conflicts that
had taken place between 1945 and 2008.2 These conflicts resulted in
ninety-two to 101 million people killed. 3 That is twice as many as in
both of the World Wars put together. This figure, quite suddenly,
S/1994/674/Add.2 (Vol. I) (May 27, 1994) (directed by M. Cherif Bassiouni).
2.

1

THE PURSUIT OF INTERNATIONAL

CONFLICTS,

2010).
3. Id.

VICTIMIZATION,

A WORLD STUDY ON
11 (M. Cherif Bassiouni, ed.,

CRIMINAL JUSTICE:

AND POST-CONFLICT JUSTICE
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brings a phrase to one's mind: "Never again." But it happens again
and again. Ninety-two million people-how did this happen? How
did this go by? How did the world watch Rwanda happen? How did
everybody look the other way when we had General Dallaire saying
that it was going to happen? 4 How did we watch approximately eight
hundred thousand people be slaughtered? How did we look the other
way between 1975 and 1979 when an estimated two million Cambodians were killed? How did we remain disinterested because of the
Kissingerian rationale that "the enemy of my enemy is my friend,"
or something like that?
How did each and every one of these conflicts occur? How
did we depersonalize things? How did we suddenly become desensitized? Because that's what it is-after every tragedy we accept it as
a baseline and are motivated to react only if the next tragedy is greater than the prior one. In 1915, 200,000 or more Armenians were
killed by the Ottoman government. (Later on that figure became a
million, because if it wasn't a million, it wouldn't have interested
anybody!). So now we have become so desensitized that anything
under one million does not really move us. It is only when it gets to
this level that, suddenly, we feel the urge to do something about it
and not simply make speeches. Whatever happened to "one is too
many"?
I think this is an important issue that we have to constantly
rekindle in our hearts. And I use "we" here not in the generality of
everybody in the world, but "we" as jurists. We are the ones who
have really spent some time learning about the rule of law and about
the importance of having a legal system mediate between barbarism
and civilization. The question is: What is the responsibility incumbent upon us to ring the bell; to raise the red flag; to take action; to
make sure others take action; and above all, to prevent, and certainly
to intervene in order to mitigate the harm produced by human conflict?
As I looked through these 313 conflicts, I started asking some
questions and one question was a rather basic one, because the most
fundamental of human truths are basic. They do not require too
much "intellectualization." That question was: "How many people

4. See Facsimile from Maj. Gen. Romeo Dallaire, Force Commander, U.N.
Assistance Mission for Rwanda, to Maj. Gen. Maurice Baril, U.N. Dep't of Peacekeeping
Operations (Jan. 11, 1994), reprinted in Rwanda: Genocide and the Continuing Cycle of
Violence: HearingBetbre the Subcomm. on Int'l Operations & Human Rights qf the Comm.
on Int'l Relations, 105th Cong. 127 (1998) (warning of plans to exterminate all Tutsi in
Kigali).
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does it take to kill ninety-two million?" So I did some modeling and
I looked at the Nazi model, and I concluded that it took a minimum
of three million. I did the same modeling concerning the Stalinist
era, and I concluded that it would probably take three to four million,
looking at the whole chain of the bureaucrats and others who were
involved in the mass production of this vertically integrated system
of destroying human beings. So, let's assume that we are dealing
with a minimum of six million perpetrators cumulatively who killed
ninety-two million, and at least one million others for all the conflicts
that took place since 1945.
The next question: How many of these one million were
prosecuted? To my utter surprise, out of 313 conflicts, 156 resulted
in total amnesties. In other words, in almost half of the conflicts,
governments, in the name of realpolitik, in the name of peace (or
whatever it is called), sacrificed justice. But again, I am not speaking
as somebody who is putting justice above everything else. Even if
you took justice in the context of peace, in the context of reconciliation, fifty percent of the cases resulted in total amnesty. What message are we sending to the perpetrators? What are we telling the victims? What are we saying about ourselves when we allow this?
Who are we to let perpetrators of such heinous crimes benefit from
impunity?
Next I asked how many actual international prosecutions took
place. In the aftermath of World War II, the International Military
Tribunal at Nuremberg indicted twenty-four individuals (of whom
twenty-two were tried) while the International Military Tribunal for
the Far East at Tokyo indicted twenty-eight. In Europe it is estimated
that the United States tried and convicted 1,814 Germans (including
the 185 tried at the "Subsequent Nuremberg Proceedings"), the
United Kingdom tried 1,085 and France 2,107, and the U.S.S.R. tried
as many as 45,000 in their respective Occupation Zones. There were
no recorded Allied prosecutions of Italians or Austrians in their respective zones. Domestic prosecutions in Europe by the Allies numbered no more than 1,000, although Germany initiated proceedings
against 61,000 Germans and Austria also proceeded against roughly
28,000. In the Pacific, the Allies prosecuted an estimated 5,700 class
B and C criminals at forty-nine locations across the region, including
1,229 by the United States, primarily at Yokohama and Manila, 504
by China, 777 by the United Kingdom, 969 by the Netherlands, 198
by the French, 133 by the Philippines, 844 by Australia and twelve
by the U.S.S.R. 5
5. For a comprehensive overview, see M. CHERIF BASSIOUNI, INTRODUCTION TO
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One of the most glaring examples of the realpolitik that followed World War II is the treatment of the Class A defendants of the
Tokyo tribunal. By 1954, all twenty-eight of the defendants, who
had been found guilty, were released. Not a single person remained
in prison. And that same year, two of those convicted at Tokyo were
elected to political office-one became prime minister and the other
foreign minister.
When you look into international criminal proceedings you
see what could be called the "Potemkinization" of international
criminal justice, the creation of Potemkin tribunals to give the appearance of international criminal justice. This does not mean that
nothing comes out of them. But the prosecutions are so few in comparison with the number of perpetrators that one feels left with an illusion of justice. It reminds me of a book called The Leopard by
Tommaso di Lampedusa, 6 in which he describes the situation in Sicily in the 1800s, and in which he concludes: "It is important for some
things to change in order for things to remain the same."
When you look at many of the international criminal justice
institutions, you will find that what we have there is the takeover by
realpolitik of the agenda of international criminal justice. 7 Realpolitik can no longer openly fight international criminal justice as it had
at the end of World War I. At that time, there was a provision in the
Treaty of Versailles to establish a tribunal to prosecute the Kaiser. 8 It
didn't happen. Other articles provided for the creation of a war
crimes tribunal. 9 It didn't happen. Instead, a national tribunal was
established in Leipzig, and a few token people were prosecuted. 10 By
the end of 1923, everything ended with only twelve people tried, of
whom five were convicted. The greatest sentence was four years in
prison. And when you think about that particular crime, it was for

INTERNATIONAL CRIMINAL LAW 1061 66 (2003).
6.

GIUSEPPE TOMMASO Di LAMPEDUSA, THE LEOPARD (Archibald Colquhoun trans.,

2007).
7. See M. Cherif Bassiouni, The Perennial Conflict Between International Criminal
Justice and Realpolitik, 22 GA. ST. U. L. REV. 541 (2006); M. Cherif Bassiouni, Justice and
Peace: The Importance of Choosing Accountability Over Realpolitik, 35 CASE W. RES. J.
INT'L L. 191 (2003); M. Cherif Bassiouni, SearchinglftbrJustice in the World of Realpolitik,
12 PACEINT'LL. REV. 213 231 (2000).
8. Treaty of Peace Between the Allied and Associated Powers and Germany (Treaty
of Versailles) art. 227, June 28, 1919, 2 Bevans 43.
9.

Id. art. 227-30.

10. See BASSIOU'NI, supra note 5, at 547 49; M. Cherif Bassiouni, Perspectives on
InternationalCriminalJustice, 50 VA. J. INT'L L. 269 (2010).
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two lieutenants who shot the survivors of the torpedoed ship Llandovery Castle. In terms of war crimes, and certainly naval war crimes,
this was a pretty serious one. In another famous case at Leipzig, the
commander of the submarine that sank the Dover Castle was acquitted despite having knowingly attacked a hospital ship carrying the
wounded. II
This was the last fight of realpolitik openly opposed to international criminal justice. By World War II, we see a completely different attitude with the Nuremberg trials, with the proceedings under
Control Counsel Law Number Ten, with subsequent proceedings by
the Germans doing some token prosecutions, which the Germans resisted quite effectively over the years. Then we see the Tokyo trials.
Then the Category B prosecutions in the Yokohama trial. 12 Then the
few scattered trials by the Allies in different places in Southeast Asia.
And then, ladies and gentlemen, nothing else really happens. When
you look at the various countries that have been occupied by the Nazis, in France, there are three cases. These are the three cases for the
whole period of the German occupation and the collaboration of the
Vichy with the Nazis; we have these three cases. Italy didn't have a
single case. Austria never had a single case. You go research the response in any of the other countries and you'll find that to be the
case. There were no prosecutions for Allied violations for the firebombing of Dresden and Tokyo, where an estimated 35,000 and
100,000 were killed, respectively; the atomic bombings of Hiroshima
and Nagasaki, where potentially more than 200,000 died because of
the blast and its effects; or the Katyn Forest Massacre by Soviet forces, in which 12,000 Polish officers were executed. 13

11. See Free Man Who Sank a Hospital Ship, N.Y. TIMES, June 5, 1921, at 1, available
at http://query.nytimes.com/mem/archive-free/pdf?res F30E1FFB3C5D14738DDDAC0894
DE405B818EF1D3; BASSIOUNI, supra note 5, at 419-420.
12. See A.S. Comyns Carr, The Judgment q/the InternationalMilitary Tribunal for the
Far East, 34 PROBS. PUB. & PRIVATE INT'L L. 141 (1948); Albert Lyman, A RevieIwer
RevieIs the Yokohama War Crimes Trials, 17 J. B. ASS'N D.C. 267 (1950); Paul Spurlock,
The Yokohama War Crimes Trials: The Truth About a MisunderstoodSubject, 36 A.B.A. J.

387 (1950).
13. At the Nuremberg Trials, the Soviets had the gall to charge Marshalls Keitel and
Jodi with war crimes for the massacres that they themselves committed. In 1993 Mikhail
Gorbachev acknowledged the crime, but the public record of Nuremberg was not amended,
and history will continue to record the crime as having been commited by the Germans as
opposed to the Russians.
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II ERA OF INTERNATIONAL CRIMINAL

We are living in an era of international criminal accountability with the Yugoslavia tribunal, 14 the Rwanda tribunal' l-the two
ad hocs 16-as well as a number of mixed model tribunals, namely the
Special Court for Sierra Leone, the Extraordinary Chambers in the
Courts of Cambodia, the War Crimes Chamber in Bosnia and Herzegovina, the Special Panels of the Dili District Court, the Special Tribunal for Lebanon and the Regulation 64 Panels in Kosovo 17 and the
International Criminal Court (ICC). 18 With the exception of the ICC
and the Lebanon Tribunal they are all going to disappear by the end
of 2014. Basically, the only game left in town is going to be the
ICC. 19 The Lebanon Tribunal has yet to try a single individual. At
present, the ICC has close to one thousand employees and an annual
cost of some 140 million dollars, more than a billion since its inception. 20 Well, as for its work, it has one conviction, two defendants
awaiting a verdict, one at trial, six awaiting the start of their trials and
one more in pre-trial proceedings. 21 But at what price do we achieve
international criminal justice? The average cost per defendant is
more than ten million dollars at the International Criminal Tribunal
for the Former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR). Not per case, per defendant.22 This is

14. See Statute of the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991, S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993).
15. See Statute of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of Neighboring States, Between 1 January
1994 and 31 December 1994, S.C. Res. 955, U.N. Doc. S/RES/955 (Nov. 8, 1994).
16.

See BASSIOUNI, supra note 5, ch. VI.

17.

See id., ch. VIII.

18.

See M. CHERIF BASSIOUNI, THE LEGISLATIVE HISTORY OF THE INTERNATIONAL

CRIMINAL COURT (2005).

19. See Rome Statute of the International Criminal Court, July 17, 1998, 2187
U.N.T.S. 90.
20. I.C.C. Assembly of States Parties, FinancialStatements./br the Period I Januaryto
31 December 2011, ICC-ASP 11/12 (Aug. 28, 2012). See BASSIOUNI, supranote 5, at 644.
21. Judge Sang-Hyun Song, Address to the United Nations General Assembly (Nov. 1,
2012), available at http://www.icc-cpi.int/NR/rdonlyres/9EA6BBE0-0687-4D34-8AA40354E7D5C069/285069/121101 ICCPresidentspeechtoUNGeneralAssembly.pdf
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exorbitant.
My suspicion is that maybe there's a method to this madness.
Maybe there is a purposeful intent to make international criminal justice so costly, so cumbersome and so ineffective that people will give
up on it. Maybe this thought is too Machiavellian, although frankly,
I don't put anything beyond bureaucracies, whether they are national
or international. Bureaucracies have everything to teach Niccol6
Machiavelli and not the other way around.
Realpolitik is, in a Metternichian sense, used to settle things
after a conflict. If this is the case, then what is it that can be done to
satisfy the mounting and rising claims from the general public about
international criminal justice and human rights? Well, to paraphrase
Marie Antoinette, when she was told, "The people of Paris are hungry. They want bread," she replied, "Well, just give them brioche!" ' 23 Maybe that's the way "realpoliticians" deal with the
world's yearning for international criminal justice-an institution
here and there for a brief period of time and then away it goes.
Maybe the only way to make sure that the ICC will not be
what we wanted it to be is simply to let it flourish bureaucratically.
Employ a thousand people and pay more than 140 million dollars per
year for a few cases with a few defendants until world public opinion
gets disillusioned with it. There is nothing like having a budding
flower die on the vine.
I spent a year as chairman and then member of the UN's
Commission of Inquiry in Libya, 24 but there is no sign of accountability in the offing except for the cases of Abdullah al-Senussi and
Saif al-Islam Qaddafi. Why is Saif al-Islam, Qaddafi's son, in the
hands of the Zintan Brigade? Why has he not been turned over to the
government authorities or to the ICC? One speculation is that Saif
may have promised the Zintan Brigade some of the millions believed

22. See BASSIOUNI, supra note 5, ch. XL. See generally Mark A. Drumbl, Lecture:
Law and Atrocity: Settling Accounts in Rwanda, 31 OHIO N.U. L. Riv. 41, 46 (2005); David
Wippman, The Costs ofInternationalJustice, 100 AM. J. INT'L L. 861, 862 n. 11 (2006).
23. Though she did not originate the phrase, Marie Antoinette is said to have
responded to the fact that the people of Paris had no bread by stating "Qu'ils mangent de la
brioche," commonly translated as "Let them eat cake."
QUOTATIONS 495 (5th ed. 1999).

OXFORD DICTIONARY OF

24. See Human Rights Council, Rep. of the Int'l Comm'n of Inquiry to Investigate All
Alleged Violations of International Human Rights Law in the Libyan Arab Jamahiriya,
I.A.2, U.N. Doc. A/HRC/ 17/44 (Jan. 12, 2012); see also Human Rights Council, Rep. of the
Int'l Comm'n of Inquiry to Investigate All Alleged Violations of International Human
Rights Law in the Libyan Arab Jamahiriya, U.N. Doc. A/HRC/17/44 (June 11, 2011).

COLUMBIA JOURNAL OF TRANSNA TIONAL LAW

[51:1

to have been stashed away in Swiss bank accounts. Another is that
the Zintanis will cooperate with the Libyan government when it gets
serious about effective prosecution. It is unlikely that there will be
prosecutions of those who fought against the Qaddafi forces and who
have committed the same categories or types of violations as the others, but maybe not in the same numbers because they didn't have the
time to do it. There will also be no prosecutions or even an investigation of NATO bombings of civilian targets in Libya. 25
So much for the even-handedness of the pursuit of accountability.
Turning to Egypt for a moment, there are forty-five cases of
corruption that are ongoing against members of the former regime,
and seven cases involving police abuse. 26 But none of these cases
involve police abuse or massive violations occurring before January
2011, including extra-judicial executions, torture and arbitrary arrest
and detention. The present prosecutions are all related to events occurring between January and March of 2011. Now, Egypt has been
the most notorious country in the world, in my opinion, for engaging
in systematic torture. For years, there has been an absolute, systematic, consistent practice of torture carried out by the Ministry of the
Interior. It had become so systematic, so ingrained, that there was no
need for political motivation. Anybody who was arrested got beaten
up and tortured. It became the shortcut to solving all types of investigations, but it was also the degeneration of a police culture, and it
prevailed in Egypt for all these years. We're speaking of an estimated 15,000 persons tortured every year in Egypt, probably for thirty
27
years under the Mubarak regime.
25.

See HUMAN RIGHTS WATCH, UNACKNOWLEDGED DEATHS: CIVILIAN CASUALTIES IN

NATO's AIR CAMPAIGN IN LIBYA (May 14, 2012), available at http://www.hrw.org/sites/
default/files/reports/libya05l2webwcover.pdf; see also C.J. Chivers & Eric Schmitt, Libya's
Civilian Toll, Denied by NATO, N.Y. TIMES, Dec. 17, 2011, at Al, available at http:/
www. nytim es.com/2011 /12/18/world/africa/scores-of-unintended-casualties-in-nato-war-inlibya.html.
26. See M. Cherif Bassiouni, Egypt Update No. 17: The Mubarak Trial, FinalRound
of the PresidentialElections, Legal Challenges, and ConfrontationsBetween Demonstrators
and the Military (June 2012), available at http://joumals.cdrs.columbia.edu/jtl/wpcontent/uploads/2012/11 /BassiouniEgyptUpdate 17.pdf; M. Cherif Bassiouni, Egypt Update
No. 15: The Status of/the Corruption Cases on Trial (May 2012), available at http://
joumals.cdrs.columbia.edu/jtl/wp-content/uploads/2012/11 /BassiouniEgyptUpdate15.pdf.
27.

See U.N. Comm. on the Rights of the Child, Concluding observations: Egypt, June

20, 2011, U.N. Doc. CRC/C/EGY/CO/3-4; U.N. Comm. Against Torture, Conclusions and
Recommendations of the Committee Against Torture: Egypt, Dec. 23, 2002, U.N. Doc.
CAT/C/CR!29/4; see also HUMAN RIGHTS WATCH, "WORK ON HIM UNTIL HE CONFESSES":

IMPUNITY FOR TORTURE IN EGYPT (Jan. 31, 2011), available at http://www.hrw.org/sites/
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We don't know how many people have been killed during
these tortures either, but again, nothing is going on in that direction.
If you look at the institutionalization of corruption in the Mubarak
regime and you look at the forty-five cases, they don't even touch the
surface. There are hundreds of individuals who have stolen billions
of dollars over the last thirty years and have totally evaded any type
of attention. So, we are seeing accountability as a token because only
very few have been tried.
The whole thrust of accountability, either as a reflection of
the values of national communities and the international community,
or as a mechanism for reckoning with the country's past, for reconciling a country to its past, for laying the foundation for a country's future, for bringing closure to victims-it is seldom practiced in most
post-conflict justice situations, from 1945 through today. In 1998, I
was appointed as the Independent Expert on victim compensation by
the UN. By 2004, the General Assembly accepted the draft I prepared on the general principles of the right to victim compensation
and redress. 28 To date, it has never been applied. There isn't a single
accountability mechanism in any of the conflicts that we have seen so
far that is taking into account victim compensation, except the ICC,
though only in a very symbolic way. 29 Also, in the report of the Bahrain Independent Commission of Inquiry there is a recommendation

default/files/reports/egyptOl I lwebwcover.pdf;
TO MIGRANTS,

REFUGEES,

AND ASYLUM

HUMAN RIGHTS WATCH, SINAI PERILS: RISKS

SEEKERS

IN EGYPT

AND ISRAEL,

(Nov.

12,

2008), available at http://www.hrw.org/sites/default/files/reports/egypt1108webwcover.pdf,
HUMAN RIGHTS WATCH, ANATOMY OF A STATE SECURITY CASE: THE "VICTORIOUS SECT"

ARRESTS (Dec. 11, 2007), available at http://www.hrw.org/sites/default/files/reports/egypt
1207web.pdf;

EGYPTIAN INITIATIVE FOR PERSONAL RIGHTS & HUMAN RIGHTS WATCH,

HUMAN RIGHTS COUNCIL MEMBERSHIP REQUIRES STEPS TO ADDRESS VIOLATIONS

(May 25,

2007), available at http://www.hrw.org/legacy/backgrounder/mena/egyptO507/egypt0507
web.pdf; HUMAN RIGHTS WATCH, MONOPOLIZING POWER: EGYPT'S POLITICAL PARTIES LAW,

(Jan. 2007), available at http://www.hrw.org/legacy/backgrounder/mena/egypt0107/egypt
0107web.pdf.
28. M. Cherif Bassiouni, InternationalRecognition qo Victims' Rights, 6 HuM. RTS. L.
REV 203 (2006).
29. See Rome Statute of the International Criminal Court, art. 75, July 17, 1998, 2187
U.N.T.S. 90; see also Prosecutor v. Ruto & Sang, Case No. ICC-01/09-01/11, Decision on
Victims' Representation and Participation (Oct. 3, 2012), http://www.icc-cpi.int/iccdocs/doc/
doc1479374.pdf; M. Cherif Bassiouni, Victim Rights and Participationin ]CC Proceedings
and in Emerging Customary International Law, UCLA LAW FORUM, http:/uclalaw
forum.com/Reparations (last visited Nov. 7, 2012); Christine van den Wyngaert, Victims
Beibre International Criminal Courts: Some Views and Concerns of an ICC Trial Judge, 44
CASE W. RES. J. INT'L L. 475 (2011).
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for victim compensation and redress, 30 and at the King's
request a
31
law was passed establishing a victim compensation fund.
IV. ACHIEVING A SUBSTANTIVE OUTCOME OF JUSTICE

So, where do I see us going with international criminal jus32
tice, and where do I see us going in general with issues of values?
Well, I don't think we're heading in that direction anymore. I think
in the age of globalization, the system we have come to know in the
post-World War II era of human rights, which was carried by the historical movement of the liberal thought of the 18th century, is coming
to an end. We are going to see new dynamics and new processes of
globalization, the contours of which we do not yet know. But I suspect that we are going to see the denationalization of decisionmaking, the loss of the internationalization of decision-making, and
we are going to be subject to a whole new set of dynamics and forces
that are going to be guiding our new globalized world. Economic,
financial and security factors will prevail over all else. But they will
not take into account, other than for appearance's sake, what we have
come to believe are fundamental human rights and values. Consider
for example that today the World Economic Summit at Davos has a
greater impact on the future course of economic and financial matters
than the established institutions of collective decision-making bodies
we have come to know. You must understand that the systems and
values we know and trust are about to break free of international and
national control in the next few decades.
That is why I appeal to you and other future lawyers to be on
guard, to be vigilant and to fight back.
It is my humble observation that humankind hasn't changed
much. Having investigated five armed conflicts, I see that the patterns of human conduct remain the same. The atrocities in Afghani30. REPORT OF THE BAHRAIN INDEPENDENT COMMISSION OF INQUIRY 422-26 (Dec. 10,
2011), available at bttp://www.bici.org.bh/BlCIreportEN.pdf.
31. See Transcript of Remarks of His Majesty King Hamad Bin isa Al Khalifa Upon
Publication of the Report of the National Commission (Mar. 20, 2012), http://www.iaa.bh/
speechesdetails.aspx?id=7; see also Decree No. 13 of 2012 (Jan. 26, 2012) (Bahr.); Decree
No. 30 of 2011 (Sept. 20, 2011) (Bahr.).
32. See BASSIOUNI, supra note 5, ch. X; M. Cherif Bassiouni, The Future of Human
Rights in the Age (?fGlobalization,40 DENY. J. INTL'L L. & POL'Y 22 (2012); M. Cherif
Bassiouni, Perspectives on International CriminalJustice, 50 VA. J. INT'L L. 269 (2010); M.
Cherif Bassiouni, The Philosophy and Policy of International Criminal Justice, in MAN'S
INHUMANITY TO MAN 65 (L.C. Vohrah & Michael Bohlander eds., 2003).
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stan, Bahrain, Iraq, Libya and the former Yugoslavia are the same in
other parts of the world. Unfortunately, human nature-whether for
good or for bad-hasn't changed much.
The question is: What can we do to maximize the good and
minimize the bad? That is the challenge that we have to meet. There
are probably two million jurists in the world. Imagine the capabilities of those two million jurists to use their strength, their power and
the concept of the rule of law in order to maximize the good.
When I started teaching in 1964, 1 was in awe of two academics. Myres McDougal was one. He was tall, rosy cheeked, and
looked very much the Southern gentleman from Mississippi. 33
"Mac"-as he was affectionately called by his friends and admirers-was an astute blender of political realism and values. He taught
me what I call "legal skepticism," the idea that you could only curtail state abuses through legal processes and systems. In short, make
it difficult for states to commit human rights violations.
The other one was Wolfgang Friedmann, 34 who at an American Society of International Law meeting had a private conversation
with me, in which he said something to the following effect:
You know, in the Nazi system, there was due process.
People were given an opportunity for a trial. They
could have a lawyer. They could present evidence in
courts. But the case was already decided by the nature
of the law that was to be applied. And if you went
through a legal system like the Nazi legal system,
which had a very rigid application of the principles of
legality, in which the judge could not really interpret
the law, but only apply the law literally. If you had to
wear a yellow star, you had to wear the yellow star.
The violation was not wearing the yellow star. If you
wanted due process, you could get it. You could go to
court, you could get a lawyer, you could argue it as
much as you want. But in the end, you're going to be
guilty of not wearing the yellow star. There is nothing
to argue about whether or not wearing the yellow star
represents something contrary to the substance of the
law.
33. See Anthony T. Kronman, Tribute, The Center of the Circle, 108 YALE L.J. 921,
923 (1999) (providing the author's remembrances of "the extraordinary life of our friend
and teacher Myres McDougal.").
34. See Tributes, Wolgang Gaston Friedmann, 10 COLUM. J. TRANSNAT'L L. 2, 2 31
(1971) (compiling eleven essays in honor of Professor Friedmann).
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In the course of time we lost the meaning of this lesson of understanding the difference between procedural due process and substantive due process, the distinction between the substance of justice
and the appearance of justice. This is something that we have to regain. We have to regain it not through an approach of transactional
law, and I say that within the meaning of human rights. Human
rights cannot become another form of transactional law. It has to be
a value-oriented goal approach of achieving a substantive outcome of
justice.
States have tried, and always will try, to pursue the goals of
power and wealth, which they now share with multinational corporations and other non-state actors. As states become more ungovernable, non-state corporate actors will become more effective users and
exploiters of power gaps in the name of increasing their wealth.
Power will be at the service of wealth acquisition. Other non-state
actors at the opposite end of the lawful societal organizational structure will also command their share of wealth through violence, as
was evident in African conflicts such as Sierra Leone, or in Mexico
today. Organized criminal violence will continue to flourish and use
international networking techniques to further their goals. In this
case too, states and international institutions will be unable to exercise effective control over them.
In that context, the space for international criminal justice will
narrow even further.
CONCLUSION

There are three quotes that I would like to leave you with.
The first is a Hadith by the Prophet Mohammed, in which he said:
"If you see a wrong, you must right it. You must right it with your
hand if you can," meaning by action. "And if you can't, then by
tongue," by speaking out against it. And if you can't, then at least in
your heart-and that is the weakness of all faith." 35 Why be weak?
The second is a quote by Pope Paul VI, which recurs throughout the
history of Christianity-and the quote is: "If you want peace, work

35.

Prophet Mohammed, Hadith (Saying). The quote is attributed as follows:

If you see a wrong you must right it;
with your hand if you can, or,
with your words, or,

with your stare, or
in your heart, and that is the weakest of faith.
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for justice."' 36 And the third is the Talmudic statement that "[t]he
' 37
world rests on three pillars-on truth, on justice, and on peace."
We can't disaggregate these three.
As lawyers and as human beings, we have a moral and ethical
responsibility to uphold these values, to make sure that those three
pillars are not disaggregated and to make these three pillars work together to achieve the best outcome that we can.
Thank you.

36.

Pope Paul VI, Celebration of the World Day ol)Peace, January 1, 1972, in

OF PEACE: PAPAL MESSAGES FOR THE WORLD DAYS OF PEACE

37.

Rabban Simeon ben Gamaliel, Abot 1:18.
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